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RECOMVENDATI ON FOR DI SPOSI TI ON

APPEARANCES: Gary Orr, Attorney for East Peoria Jaycees Housing
Cor porati on

SYNOPSI S: The Tazewel|l County Board of Review filed an Application for
Property Tax Exenption To Board of Review - Statement of Facts with the
Il1linois Departnment of Revenue (the "Department”) for East Peoria Jaycees
Housi ng Corporation (the "Applicant"). The Departnment denied the
application finding that the property was not in exenpt ownership and use.
The applicant filed a protest to the findings of the Departnent and
requested a hearing. At the hearing it was ascertai ned that the applicant
is exenpt fromfederal incone tax pursuant to a 501(c)(4) designation. The
applicant operates Leisure Acres Phase |, the nane of the parcel for the
requested exenption. Phase | was financed through an Illinois Housing

Devel opnent Associ ation ("I HDA") [236 program

Anot her organi zati on, also affiliated wth the nenbers of the
applicant, owns and operates Leisure Acres Phase Il which was granted an
exenption by the Departnent. The other organization has a 501(c)(3)

designation from the federal governnent and was financed through a federa

Housi ng and Urban Devel opment ("HUD') [202 project. It is recommended that



the Director of the Departnent find that the parcel in question was not in
exenpt ownership and use for the taxable year in question.
FI NDI NGS OF FACT:

1. The Departnment's position in this matter, nanmely that Tazewel
County permanent parcel index number 02-02-30-118-003 did not qualify for
property tax exenption was established by adm ssion into evidence of Dept.
Ex. Nos. 1-6.

2. East Peoria Jaycees, a not-for profit «civic organization, felt
that there was a need for | owinconme housing for the elderly in their area.
They sought advice of attorneys and experts as to how to acconplish this
goal . The attorneys and experts suggested the formation of the applicant.
(Tr. pp. 12-14)

3. The applicant was incorporated under the Illinois not-for-profit

corporation act on Decenber 19, 1972. Their purpose is:

This corporation is organi zed under the Illinois General Not
For Profit Corporation Act and pursuant to the applicable
provisions of the Illinois Housing Devel opnment Act for the

purpose of providing adequate, safe and sanitary housing
accommdations for elderly persons of |ow and noderate

i ncome subject to the applicable provisions of the Illinois
Housi ng Devel opment Act and t he applicabl e rul es,
regul ations and procedures pronulgated by the Illinois

Housi ng Devel opnent Authority (I1HDA). (Dept. Ex. No. 1)

4. The by-laws of the applicant provide for a certificate of
menber ship for each nenber when the nenber has been elected to the
menmbership and paid any initiation fee and dues that may be required.
(Dept. Ex. No 1(2)(Q))

5. The applicant acquired Tazewel| Parcel |ndex #02-02-30-118-003 by
a trustee's deed dated July 15, 1974. (Dept. Ex. No. 1)

6. The Applicant is exenpt from paynment of Federal incone tax
pursuant to a 501(c)(4) designation letter from the Internal Revenue
Servi ce dated June 15, 1977. (Dept. Ex. No. 1)

7. The applicant t hought the designation was as a 501(c)(3)



organi zation. (Dept. Ex. No. 1; Tr. pp. 30-31).

8. The applicant obtained an interest free loan from I|IHDA for
$37,000. 00 for the devel opment of the 101 units of the housing devel opnment
for the elderly. (Tr. p. 16; App. Ex. A-18)

9. Applicant also obtained a conmtnent for $2,240,000.00, 100% of
t he devel opnent costs, from |HDA pursuant to a [236 interest reduction
pr ogram For that sum the applicant was required to enter into a
regul atory agreenment with IHDA. (Tr. p. 17; App. Ex. No. A-2)

10. The loan fromIHDA, pursuant to the [236 interest reduction
program charged 1 and 1/2% interest on the obligation. (Tr. pp 29-30;
App. Ex. A-3)

11. Applicant executed a nortgage note for the |loan anobunt with the
Communi ty Bank of East Peoria. (App. Ex. No. A-3; Tr. p. 17)

12. The regulatory agreenment is still in effect and | HDA supervi ses
the actions of applicant pursuant to that agreement. (Tr. pp. 17-19)

13. There is a rent supplement program for 40 wunits of Phase | in
effect. (Tr. p. 30)

14. In order to qualify for the rent supplenment program a tenant my
not earn in excess of 80% of the area nedi an i ncone. If after nmoving in, a
tenant's incone exceeds that anmount, the tenant nmay remain in the
devel opnent and pay market rent. (Tr. p. 49)

15. Applicant's |l ease, a standard |IHDA form provides for a security
deposit and a right of the owner of the property to terminate the | ease due
to the failure of the tenant to pay the nmonthly rent. (Dept. Ex. No. 1)

16. The applicant's security deposit for Phase | is approxi mately one
month's rent with a mni mum of $50.00. (Tr. p. 52)

17. Applicant calls the parcel in question Phase | of Leisure Acres.
Phase Il of Leisure Acres is an adjacent parcel of land that is operated in

a simlar manner to Phase |I. Leisure Acres Phase Il was granted a property



tax exenption by the Departnment pursuant to Docket Number 92-90-39. (App.
Ex. A-19)

18. Phase | and Phase |l are adjoining conpl exes and when vi ewed can
not be physically separated fromeach other. The entire facility, known as
Lei sure Acres, consists of 28 buildings on 27 acres of land. (App. Ex. A-
9, A-17; Tr. p. 20)

19. No one has ever been evicted fromeither Phase | or Phase Il of
the complex due to inability to pay rent, nor has anyone been denied
adm ssion solely because they could not pay the required security deposit.
(Tr. pp. 28; 52)

20. Phase I has 101 wunits and consists of buildings nunbered 1
t hrough 12. It consists of 65 one-bedroomunits, 1 two-bedroomunit and 35
efficiency units. (Tr. pp. 20-22)

21. The two bedroomunit is occupied by the site manager. (Tr. p.
36)

22. For 1992, the applicant's revenue was $182, 769. 00 from apart nent
rentals and $191,079.00 from housing assistance paynments. The Applicant
had a net |oss of $20,499.00 for that year. (App. Ex. A-10)

23. The primary source of income for the applicant is fromrents paid
by residents and funding fromthe federal governnment. (Tr. pp. 39-40)

24. Applicant has no capital or capital stock, shareholders or
shares. The applicant is not allowed to make a profit fromthi s endeavor.
(Tr. p. 43)

25. Phase Il consists of buildings nunbered 13-28. (Tr. p. 20)

26. Phase Il is owned by Leisure Acres Phase Il Housing Corporation.
(App. Ex. A-19)

27. A 501(c)(3) designation was granted by the Internal Revenue
Service to Leisure Acres Phase Il Housing Corporation on June 29, 1981.

(App. Ex. B-1l)



28. Phase Il was a HUD [202 project. Section 202 projects refer to

[8 housing assistance paynent contracts. Lei sure Acres Phase |1l Housin
Corporation entered into a [B agreement wth HUD for Phase Il. (Tr. pp.
25- 26)

29. Wien Phase | was being devel oped in 1973, federal [202 funds were
not available. (Tr. p. 29)

30. Tenants of only 40 of the available 101 units are able to
qualify for subsidized housing. O the remaining 61 units, the applicant
has no witten policy for the waiver of fees if a resident is unable to
afford the rent. (Tr. pp. 40, 57)

31. According to the applicant's attorney and bookkeeper, a 501(c)(4)
designation was all that was required of the applicant at the time that
Phase | was established in order to qualify for a sales tax exenption and a
federal inconme tax exenption. (Tr. pp. 31-33)

32. The applicant could not get funding through IHDA for Phase Il and
therefore elected to get funds under the federal HUD [202 program (Tr.
pp. 37-38)

33. The applicant was advised that HUD would not mx funds with an
| HDA project and that is why Leisure Acres Phase Il Housing Corporation was
formed. (Tr. pp. 40-41)

CONCLUSI ONS OF LAW Article | X, B of the Illinois Constitution of
1970, provides in part as foll ows:

The General Assenbly by |aw may exenpt from taxation only the

property of the State, wunits of [|ocal government and schoo

districts and property used exclusively for agricultural and
horticultural societies, and for school, religious, cenetery and
charitabl e purposes.

The statutes of Illinois have provisions for property tax exenptions.

In particular 35 ILCS 205/19.7 exenpts certain property fromtaxation in

part as follows:



All property of institutions of public charity, all property of
beneficent and charitabl e organizations, whether incorporated in
this or any other state of the United States, all property of old
people's homes and facilities for the devel opnentally disabl ed,
...when such property is actually and exclusively used for such
charitable or beneficent purposes, and not |eased or otherw se
used with a view to profit;....All old people's homes or hones
for t he aged or facilities for t he devel opnental | y
di sabl ed...shall quality for the exenption stated herein if upon
maki ng an application for such exenption, the applicant provides

affirmati ve evidence that such hone or facility...is an exenpt
organi zati on pursuant to paragraph (3) of Section 501(c) of the
I nt er nal Revenue Code, ...and...the byl aws of the hone or

facility...provide for a waiver or reduction of any entrance fee,
assi gnnent  of assets or fee for services based upon the
individual's inability to pay,...

The Internal Revenue Code exenpts certain organizations fromfedera
i ncone tax. In part it states, under Section 501:

EXEMPTI ONS FROM TAX ON CORPORATI ONS, CERTAI N TRUSTS, ETC.
(c) LIST OF EXEMPT ORGANI ZATIONS.-The follow ng organizations
are referred to in subsection (a):

(a) EXEMPTION FROM  TAXATION.-An organization described in
subsection (c) or (d) or section 401(a) shall be exenpt from
taxation under this subtitle wunless such exenption is denied
under section 502 or 503.

(3) Corporations, and any conmunity chest, fund, or foundation,
organi zed and operated exclusively for religious, charitable,
scientific, testing for public safety, literary, or educationa
purposes, or to foster national or international amateur sports
conpetition (but only if no part of its activities involve the
provision of athletic facilities or equipnent), or for the
prevention of «cruelty to children or animals, no part of the net
earni ngs of whi ch inures to the benefit of any private
sharehol der or individual, no substantial part of the activities
of which 1is carrying on propaganda, or otherw se attenpting, to
i nfl uence |egislation, (except as ot herw se provi ded in
subsection (h)), and which does not participate in, or intervene
in (including the publishing or distributing of statenents), any
political campaign on behalf of (or in opposition to) any
candi date for public office.

(4) Civic |leagues or organizations not organized for profit but
operated exclusively for the pronotion of social welfare, or
| ocal associations of enployees, the nenbership of which is
limted to the enployees of a designhated person or persons in a
particular nmunicipality, and the net earnings of which are
devoted exclusively to charitable, educational, or recreationa
pur poses.

It is well settled in Illinois, that when a statute purports to grant

an exenption fromtaxation, the fundanental rule of construction is that a



tax exenption provisionis to be construed strictly against the one who

asserts the claimof exenption. International College of Surgeons v.
Brenza, 8 1l1.2d 141 (1956). \Wenever doubt arises, it is to be resolved
agai nst exenption and in favor of taxation. Peopl e ex. rel. Goodman v.
University of Illinois Foundation, 388 Ill. 363 (1941). Finally, in

ascertaining whether or not a property 1is statutorily tax exenpt, the
burden of establishing the right to the exenption is on the one who clains
the exenption. MacMiurray College v. Wight, 38 Ill.2d 272 (1967).

Based upon the facts presented and the |law above, | find that the
applicant is a civic organization pursuant to the 501(c)(4) designation
granted by the Internal Revenue Service. As such, | find that applicant
has failed to establish that they are a charitable organization. The
statute is specific that a 501(c)(3) organization nmay be granted an
exenpti on. Thi s designation the applicant does not have and the statutes
are to be strictly construed. There is no simlar provision for a
501(c)(4) organization.

In Gak Park Club v. Lindheiner, 369 Ill. 462 (1938), the Illinois
Suprenme Court found that the fact that no profit was made by a corporation
claimng to be a charitable organization was not of controlling inportance
in determ ning whether its property was exenpt fromtaxation

In Crerar v. Wllianms, 145 1l1. 625 (1893), the Illinois Suprenme Court
defined charity as foll ows:

A charity, in a legal sense, may be nore fully defined as a gift,

to be applied consistently with existing |laws, for the benefit of

an indefinite nunber of persons, either by bringing their hearts

under the influence of education or religion, by relieving their

bodi es from disease, suffering or constraint, by assisting them

to establish thenselves for |life, or by erecting or maintaining

publ i ¢ governnent. It is immterial whether the purpose is

called charitable in the gift itself, if it is so described as to

show that it is charitable in nature.

In the case of Methodist Od Peoples Honme v. Korzen, 39 Il1.2d 149

(1968), the 1llinois Supreme Court |aid down six guidelines to be used in



determ ning whether or not an organization 1is charitable. Those six
gui delines are as foll ows:

(1) The benefits derived are for an indefinite nunber of
per sons;

(2) The organization has no capital, capital stock or sharehol ders,
and does not profit fromthe enterprise;

(3) Funds are derived mainly fromprivate and public charity,
and are held in trust for the objectives and purposes
expressed in its charter

(4) Charity is dispensed to all who need and apply for it;

(5 No obstacles are placed in the way of those seeking the
benefits; and

(6) The primary use of the property is for charitable purposes.

I find that the funds derived by the applicant are fromrent and from
a housi ng assistance program As such, the applicant has failed to
establish that the funds are derived mainly fromprivate and public charity
and are held in trust for the objectives and purposes expressed inits
charter.

Tenants of only 40 of the available 101 units are able to qualify for
subsi di zed housi ng. O the remaining 61 units, the applicant has no
written policy for the waiver of fees if a resident is unable to afford the
rent. Therefore, applicant has failed to show that no obstacles are pl aced
in the way of those seeking the benefits, that the benefits derived are for
an indefinite number of persons and the primary use of the property is for
charitabl e purposes.

Also, the applicant's by-laws have a provision for certification of
menbership for those persons who are elected to nenbership and pay the
appropriate dues and initiation fee. There is no provision for waiver of
the fee and no testinony or evidence was submtted that any fees were
wai ved. There was also no testinony regarding the election of nenbership
requirement. As such, | find that the applicant has failed to show that

the benefits are derived for an indefinite nunber of persons.



I am not convinced by applicant's argunent that Krause v. Peoria
Housi ng Authority, 370 Ill. 356 (1939), is controlling in this matter and
stands for the proposition that organizations that provide housing in the
manner that the applicant does are, as a matter of |aw, charitable pursuant
to the constitutional provisions and Section 7 of the Revenue Code. At
i ssue here is a civic organi zation as the owner of a housing conplex, not a
State or municipality which created a housing authority pursuant to "an act
inrelation to housing authorities" as was the taxpayer at issue in Krause.
Id at 364. Nor was the applicant herein formed to eradicate sluns as in
Kr ause.

Furthernore, the applicant here is a private housing corporation not a
muni ci pal housing authority, whose powers are derived fromand limted to
those created by the legislature. |In Krause, the purpose for the Illinois
Housi ng Act, enacted pursuant to the Laws of 1938 and whi ch established the
Peoria Housing Authority, was the eradication of slunms. Krause, in citing
the Act, states:

It is hereby declared as a mtter of |egislative determ nation

that in order to pronote and protect the health, safety, norals

and wel fare of the public, it is necessary in the public interest

to provide for the creation of nunicipal corporations to be known

as housing authorities, and to confer wupon and vest in said

housing authorities all powers necessary or appropriate in order

that they may engage in lowrent housing and slum clearance

projects; and that the powers herein conferred upon the housing

authorities, including the power to acquire property, to renpve
unsanitary or substandard conditions to construct and operate
housi ng accommobdati ons, to regulate the nmmintenance of housing
projects and to borrow, expend and repay noneys for the purposes
herein set forth, are public objects and governnental functions

essential to the public interest. This act enables our State and
muni ci palities to take advantage of the provisions of the Federa

Housi ng act..... Id. at 360
Contrary to the applicant's bare assertions, | do find In re
Application of Cdark, 80 [I1l.3d 1010 (1980), pertinent in addressing the

i ssue of whether a private housing corporation qualified for a property tax

exenpti on. The Court in Clark found determnative the fact that the



taxpayer's operating funds did not cone primarily frompublic or private
charity but rather fromrent paynments by residents and the federal subsidy.
ld at 1013. Thus, the Cark court held Marian Park, Inc., the owner of the
property, was not a charitable organization, nor did the property qualify
for a property tax exenption. The simlarities between Clark and this
matter cannot be dismissed and | find Cark persuasive authority in making
my recomendati on.

| therefore reconmmend that the Director of the Departnent find that
Tazewel | Parcel |ndex Number 02-02-118-003 was not in exenpt ownership and

use for the 1992 assessnent year.

Respectful ly Submtted,

Barbara S. Rowe
Adm ni strative Law Judge

Novenber 6, 1995



